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BOOK REVIEWS

The Legality of Elgin’s Taking:
A Review Essay of Four Books on
the Parthenon Marbles

DAVID RUDENSTINE™

William St. Clatr, Lord Elinr and the Marbles: The Contreversial History of the Parthenen
Seufprures, Pp. xiv + 419. Oxford University Press, Oxford and New York 1008.
ISBN 0-19-288053-5. B. F. Cook, 1k Hgin Marbles. Pp. o6, Brirish Museumn Press,
London 1997. ISBN o-7141-2134-7. Christopher Hitchens, The Elgin Marbles: Should
They Be Remrned to Greeee? Pp. xiii + 138. Verso, London and New York 1998. ISBN
1-85984-220-8. Theodore Vretos, 1he Elgin Affair: Abr Abduction of Antiguity’s Greatest
Treasures and the Passions It Aroused, pp. xvi + 238, Arcade, New York 1997 ISBN

1-35970-386-3.

During che carly morning light on July 31, 1801, 2 ship carpenter, five crew mem-
bers, and twenty Athenian laborers “mounced the walls™ of che Parthenon and
with the aid of ropes and pulleys detached and lowered a sculpeured marble block
depicting a youth and centaur in combat. The next day the group lowered a second
sculptured marble from the magnificent cemple. Wichin monchs, the workers had
lowered dozens of additional marble sculprures, and within a few years, mose of
the rese of the Parthenon’s priceless marbles were removed. This dismaneing of ¢he
Parthenon was done at the behesc of Lord Elgin, the British ambassador co che Ot-
coman Empire, which then ruled Greece. Except for the devastating Venetian
bombing in 1687, the removal of these extraordinary sculptures from the Par-
chenon'’s edifice was perhaps the single mosc violent desecration of classical
Greece's celebrated monument since 1ts completion during the age of Pericles
2,200 years before.

Lord Elgin’s taking of the world’s single greatest collection of classical Greck
sculptures has been defended and crieicized by poets, areists, historians, politi-

cians, lawvers, culearal Ieaders, diplomats, art dealers, are collectors, and museum
lawy leural leaders, diplomaes, art deal 1 d

*Dr, Herman George and Kate Kaiser Professor of Constitutional Law, Denjamin N Cardozo Schoul
of Law, Yeshiva University.
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ofhicials. Indeed, almost any book focusing on culeural property, the evolution of
aesthetic tasees in Britain in the late eighteenth and early nineteenth centuries, En-
glish culture and society, or Greece under the Ottomans at least mentions the fight
over the Parthenon marbles. The dispurte also has been the subjece of diplomatic
negotiation and international effores aimed at restricting the outflow of cultural
property from art-rich countries. In fact, in January 1999, 330 of the 626 members
of the European Parliament urged Britain to return the collection of hgures to
Greece. Yet Britain refuses to return them to Greece, and Greece refuses to accept
that it cannot recover the marbles,

Those defending the taking and retention of the marbles do not claim ¢hat
Britain is entitled to the marbles merely because it possesses them, They insist that
the British Museum is entitled co the marbles Lord Elgin’s agents stripped from
the Parchenon because he had an unimpeachable legal title to them. They also
argue that the marbles have been in Britain so long that they are now part of the
British patrimony. Alcernatively, they claim thar the enduring significance of the
world's great culeural treasures transcends the claims and atcachments of any one
people and that such legacies belong to all humankind. In this case, that means the
British claim to the matbles is equal to that of the Greeks. They also asserc that che
return of the marbles would eseablish a precedent thae would hreacen the col-
lections of the world’s great museums. They emphasize that Elgin rescued the
marbles from other collectors, and they are in better condition today than they
would be if they had remained on the Parthenon, since they have been in a mu-
seum for the last 180 vears. Lastly, they claim that not every wrong can be righted
—assurning that the initial taking was a wrong—and that acceptance of the past
requires accepting Elgin’s dismantling of the Parthenon.

Not surprisingly, Greece takes exception to the British assertions, Greece has
not forgiven, condoned, ot accepred the caking, Greece insists that che Ottomans
did not authorize the removal of the marbles or, alternatively, char the Otromans
could not legitimately alienate Greece’s cultural property merely because the Ot-
coman milicary occupied che territory. If che Greeks lenc any credence co the
British claim that the marbles were part of the Brirish patrimony, they would char-
acterize the marbles as a British stepchild; they nonetheless remain one of Greece's
own. If che Greeks admicred thac the marbles were in becter condicion today be-
cause chey have been in a museum, they also would emphasize that the Parthenon
was (n worse condition because of the brutal means used to remove them, While
Greece concedes thac it has never sued for che recurn of the marbles, ic dismisses
the suggestion as silly, since it could bring such a suit only in a British court. In-
stead, Greece demands chat the British recognize that such a taking violates con-
cemporary international norms and chat the Bricish honor the rule of law by re-
turning the marbles.

The central battleground between the contending sides in the dispute over
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the marbles is legal, moral, and equitable in character. Some of the critical ques-
tions are: Did che appropriate Ottoman authorities give Lord Elgin permission in
advance to remove the marbles? Did the same officials, subsequent to the removal,
permit the shipping of the marbles o Britain in such a manner that the permis-
ston to ship could be construed to imply approval of the imitial eaking? Did che
bribes and threats emploved by Elgin and his agents undermine the legitimacy of
wharever permission Elgin may have secured to remove the marbles? Whar view
did ¢he Parliament have of Elgin’s authoricy to remove the marbles? Is it just to
wrench the marbles from the British Museum after so long a time? Does Greece's
failure to initiate a cimely suit against Britain for the reeurn of the marbles un-
dermine its moral claim for their recurn? Did Elgin remove the marbles with a
pure heart—a desire to rescue the marbles from being nibbled to death by trav-
elers in search of trophies? Or did he ace in large measure because of unbridled
arrogance mingled with an interior decorator’s lust to fill out his Scottish manor
with Greek prizes? Would the return of the marbles set a precedent that would
threaten ehe collections of the great museums? And if so, is that an argument for
or against the return of the marbles?

Although the answers to these questions provided by both sides embrace sev-
eral disciplines, the major and dominant claims are legal in nature. On balance,
they continually intersect with one overriding question: Did the appropriate Ot-
toman authorities give Lord Elgin permission to remove the marbles? Indeed, it al-
most seems as if the moral fervor thar characterizes the dispuee is largely—Dbur not
exclusively— dependent upon whether the Owomans did or did not convey to
Elgin legal title to the marbles.

No fewer than four books on the marbles have been published within che lase two
years, indicating how important the debate over the Parthenon matbles is to the
parties directly involved in the dispute as well as to a much broader community.*
Of the four, William Se. Clair's Lord f{gin amd the Marbles 1s b}-' far the most serious,
thougheful, and important. This is the third edition of St. Clait’s biography of
Elgin The firse appeared in 1967, the second in 183, and the third in 1993. This
latest revision remains exceptionally sympathetic to Elgin and essentially follows
the presentation of the earlier works, which commenced wich Elgin’s appoinc-
ment as Ambassador Extraordinary and Minister Plenipotentiary of His Briean-
nic Majesty o the Sublime Porte of Selum III, Sultan of Turkey, in 1799, and
ended with his death in 1841. Buc in this lacest edition, St. Clair adds four chap-
ters chat are not satisfactorily integrated inco the overall narraeive and argument.
Instead, chey abruptly shift che focus to the harmtul cleaning of the marbles at
the British Museum in 1938, the history of the Parthenon during the last two cen-
turies, and the complicated question of whether ¢he marbles should be recurned
to QGreece.

St. Clair provides the single most thorough contemporary presentation of the
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position that the Otromans gave Elgin permission to remove and ship the marbles.
In fact, nexe to A. H. Smith'’s acclaimed but disorganized article “Lord Elgin and
His Collection,” published in the Journal of Hellenic Studies in 1016, St. Clair's biog-
raphy of Elgin is perhaps the most cited and relied-upon history of the contro-
versial taking. Because of the influence that St. Clair’s biography has had on the
debate over the marbles, what St. Clair has to say about Elgin’s legal claim o the
marbles is worthy of careful review. However, before turning to the evidence and
arguments St. Clair offers to support his overall position that the Ottomans ulti-
mately conveyed to Elgin legal title to the matbles, I will briefly comment on the
other three books.

Theodore Vrettos's The Elgin Affair, published in 1997, is principally a biogra-
phy of Elgin covering the seventeen years berween his appointment as ambassador
to the Sublime Porte and the British Museum'’s purchase of the marbles. The book
adds nothing of significance to the legal and ethical dispute over the marbles.
Moreover, there is some basis for doubting Vrettos's reliability as a historian,* and
his writing seyle is often tedious and self-conscious.* Vrettos published fhe Elpin Af-
fafr as a new book, as opposed to a revised edition of an earlier effort, even though
it is quite simular to his 197.4 book entitled A Shadow of Magnirude: The Acquisition of
the Elpin Marbles. In an author’s note, Vrettos concedes thae Zhe Elgin Affair “follows
roughly the same structure” as his caclier book, but he seates tha it 1s nonetheless
proper to present the recent volume as a new book because it “contains ac least
thirty-five percent new material” and thus “completely supersedes” the earlier
book.® Perhaps Vrettos's new book does contain 35 percent new material, bue that
is not so apparent from the chapter titles, which are the same, or the bibliography,
which is the same excepe for a few additions.

Christopher Hitchens's book is tieled The Eloin Marbles: Shonld They Be Returned
te Grezee? and his answer to his question is yes. This book, initally published in
1987 and republished in 1997 without revisions, consists of three essays. Two are
quite short, Robert Browning’s “The Parthenon in History” and Graham Binns's
“Restoration and the New Museum.” They are informative and interesting. The
third essay, which runs about eighty pages, is by Hitchens. By far the most inrer-
esting part of Hitchens's essay is the last twenty pages, in which he addresses six
claims often asserted against che return of the marbles to Greece and which he
summartizes as follows:

1. The removal of the marbles to Britain was a boon to the [ine arts and the
study of the classics.

2. The marbles are safer in London than they would have been in Achens.
3. The marbles are safer in London than they would be in Athens,

4. Lord Elgin acted in the spirit of a preservationist.

5. The return of the marbles would set a precedent for the denuding of the

great museurns and collections.
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6. The Greeks of roday are not authentically Greek and have no title,
natural or otherwise, to Periclean or Phidian sculpture.®

Although Hitchens has identifred imporeant issues, he fails to discuss them thor-
oughly; consequendy his discussion is not likely two change many minds.

B. F. Cook’s The Ligin Marbles is a guide to the collection of Parthenon marbles
assembled by Lord Elgin. Cook’s book, first published in 1984 and republished
in 1947 without changes, is shore, runming slightly less than 100 pages, and s di-
vided into four parcs: “Athena and Athens,” “The Parcthenon,” “The Sculpeures
of the Parthenon,” and “Lord Elgin and His Collection.” The book, which does
not break new ground, is aimed at visitors to the British Museum, where Cook
was once the keeper of Greek and Roman antiquities. What makes the book
worth noting is that the trustees of the British Museumn hold the copyright to the
book and the museum's press published it. Thus, the book comes as close as any
could to being an official expression of the British Museum’s position on the
marbles.

Mot surprisingly, Cook claims thac Elgin had lawtul wtle o che marbles. Al-
though Cook concedes that it may be questivned whether an 1801 Ottoman direc-
tive granted Elgin permission to dismantle the Parthenon, he goes on to argue
—following in St. Clair’s footsteps— that later-in-time Ortoman documents con-
stieuted Oewoman racification and approval of any earlier illegalities committed by
Elgin and his agents with respect to removing marble sculptures from the Par-
thenon.” In arguing the legal legitimacy of the British claim, Cook ignores the
undisputed charges detailed in St. Clair’s book chac Elgin and his agenes chreatened
and bribed Ottoman officials to get the marbles, Cook also ignores the controversy
surrounding the improper museum cleaning of the marbles in the 19305 detailed by
St. Clair.

Cook’s preface sheds some lighe—perhaps unintended—on the brouhaha
over whether the marbles should be referred to as the Elgin Marbles or the
Parthenon Marbles.® Cook states thac his guide is a “descendant” of ¢he earlier
museum guides.” The first of these guides, entitled A Skort Guide to the Sculptures of
the Parthenon in the British Musewm (Elgin Collcctionr), was written by Arthur Hamulton
Srnich, who was the museumn’s keeper of Greek and Roman antiquities from 1909
to 1925. Smith’s guide was revised in 1040 and again in 1962. The 1962 version,
which marked the opening of the Duveen Gallery in which the marbles are exhib-
ited, was eicled An Historical Guide 10 the SEHE)PIM rts of the Partbenon. Thus, through the
first publication of Cook's guide in 1984, the British Museum referred to the mar-
bles as the “Sculptures of the Parthenon.” Although Cook claimed when he wrote
his guide that the marbles have “come to be known” as the “Elgin Marbles,™ he
does not explain when this change in nomenclature occurred. But it may be thae his

decision to refer to the sculprures as the “Elgin" marbles was licele more than a re-
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action to the 1984 request—made by Melina Mercouri, the actress who was the
Greek minister of culeure at the cime —on behalf of the Greek government ¢hat
the marbles be returned to Greece.

As already noted, St Clair's is the most imporeant of the four books. He contends
that Elgin’s “claim to personal ownership and right o sell were valid in law.™ In
suppott of his overall conclusion, St. Clair gives legal meaning to several episodes
that began in 1801 and ended m 1810. Because his interprecations of the evidence
have been widely accepted, I will devote the balance of this essay to assessing St.
Clair’s use of the evidence and the persuasiveness of his conclusions.

1801 DOCUMENT

St. Clair asserts that all “discussion of legaliey [of Elgin’s actions” must start with
the second firman issued by the Orroman government in July 1801, under whose
authority the Octoman authorities m Athens permutted the first removals of sculp-
tures from the Parthenon.” Since the original 1801 Ottoman firman has not been
tound,™ an inquiry into whae activities the Orromans authorized by it proceeds on
the assumption thae the English-language document {which is printed in the ap-
pendix of the Reportof the Select Commitcee established by Parliament to review
Elgin's requese that the Parliament purchase the marbles from him) is an accurace
translation of the missing firman™ But if that assumption is made—and for the
purpose of assessing St. Clair’s arguments it is reasonable to do so—the central
question becomes, what activities did the Otromans authorize in this English doe-
ument? Any claim chat the English-language document princed in the Selece Com-
mictee’s report granted Lord Elgin permission to remove the metopes, friezes, and
statues from the Parthenon muse rest on a handful of words. Those words pro-
vide that no one should “hinder them [Elgin’s agents] from taking away any pieces
of stone with inscriptions or hgures.™

For the mose part, St. Clair concludes that the 1801 firman did not grant Elgin
permission to remove the marbles from the walls: “The fuman confers no author-
ity to remove sculpeures from the buildings or to damage them in any way. On the
contrary it seems certain thae the Oteoman government, if they considered the
point at all, only cended co grane permission to dig and take away. . . . Nor is
there is [sic] any indication that at the time either Elgin or any of his entotrrage be-
lieved ¢hat the hrman gave permission to make removals from the buildings.” bt
Clair, however, does mount a modest retreat from this unequivocal judgmene. He
contends that the firman “becomes a little ambiguous at a crucial point™” and then
charges that “[g]overnmenes have only themselves to blame if they drafe ambigu-
ous instructions which are then misinterpreted by their officials.”™® What Se. Clair



362. INTERNATIONAL JOURNAL OF CULTURAL PROPERTY

means by this statement is uncertain. Bur one plausible construction is that che
firman was so ambiguous that Ottoman officials in Athens could, in good faith, in-
terpret it to permit Elgin’s men to denude the walls of the Parthenon of the fa-
mous sculprures.”

The 1801 document is not that ambiguous. It certainly contains nothing ex-
plicit to support the contention thac it authorized Elgin to remove marbles from
the walls. Perhaps if the critical words quoted above were read in complete isola-
tion from the rest of the document, their meaning mighe be stretched to author-
ize the removal of dozens of metopes, friezes, and statues from the Parthenon
walls. Bur any interpretation of the meaning of a partial sentence chat fails o take
account of the entire document is uncenvincing, When the entire document is re-
viewed, the assertion thac chis one line is ambiguous and arguably permitted Lord
Elgin to remove the metopes, friezes, and starues from the Parthenon walls is nei-
ther defensible nor even plausible,

The documenc described the activities that Lord Elgin wanted his workers to
conduct. They were limired eo “fixing scaffolding round the ancient Temple of the
Idols there; and in moulding the ornamental sculprure and visible figures thereon,
in plaster or gypsum; and in measuring the remains of other old ruined buildings
there; and in excavating when they hind it necessary the foundations, in order to
discover inscriptions which may have been covered in che rubbish,™® As is clear,
Lord Elgin did not ask for permission to remove the metopes, friezes, and statues
from the walls. Indeed, there is not one word in the document suggesting, inti-
mating, or implying that Lord Elgin sought permission to remove them. If ¢here is
any doubt thart the authority to remove “any pieces of stone with inscriptions and
hgures” was limited to stones already on the ground or discovered while excavae-
ing, that doubt vanishes because of aline in the middle of the second paragraph.
That line emphasizes that the local Athens officials should honor the firman given
to Lord Elgin, "particnlarly as theve is no barm in the said figures and edifices being thus viewed,
cortemplated, and desipred” (emphasis added). ™

In shorr, the 1301 document not only fails to support the claim that Elgin had
good title to the marbles, bue it acrually negates the idea that the Otromans gave
Elgin permission to remove them. Any contention chat the Ottomans permitted
Elgin to denude the Parthenon must be based on something other than the 1801
document, and it must overcome the prohibition in the 1801 document that Elgin’s
workmen would mflice “ne harm” on the marbles.”

1802 RATIFICATION

St. Clair seeks to screngthen the legal position of the British Museum by arguing

thae subsequent to the removal of the marbles, Otcoman authorities ultimately ap-
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proved of Elgin's denuding of the Parthenon. At the heart of Se. Clair’s argument
is an alleged series of later-in-time directives or orders from Comnstantinople
officials to Otroman officials in Athens. Whae Sc. Clair asserts with respect to the
last of these orders—which percained to the shipping of the marbles from Greece
to England—Iis representacive of his actitude coward them all: “The granting of
the firman allowing the marbles to leave Otwoman jurisdiction implied condona-
tion, if not approval, of all the actions and abuses commuiteed under the authority
of other firmans granted earlier.”

The first incident relied upon by St. Clair occurred in September or October
1802, shorely after Elgin returned to Constantinople from Achens. St. Clair de-

scribes this event twice, but in significantly different erms. St. Clair firse wrices:

On his return to Constantinople Elgin obtained from the Orroman
government lecters which confirmed that the Government approved of all
that the Voivode and Disdar had done. Elgin thus obtained an official
legitimation, after the eventt, of any ilegalities perpervated under the terms of the firman of
July 1801 Although in a constantly changing political situation there were no
guarantees, the documents provided a measure of protection to the Voivode
and Disdar ehar, if and when official policy changed, they would not be
blamed, dismissed, imprisoned, sent to the galleys, summoned to Constan-
tinople for public beheading, or quietly done away wich by official assassins.
Lusieri handed over the documents o the two men, much to their relief, in

Qceober 1302 [emphasis ad&ed)‘z"

St. Clair is more cautious in his second characterization of the letters Elgin
obtained from the Otomans:

In che autumn of 1802, when Elgin was preparing to leave Constantinople ae
the end of his appointment, he obtained two documents from the Vizier
aimed at giving them [the voivode and ¢he disdar] some protection it circum-
stances should change. The exact status of these docwments is unclear. They were not,
it would seem, firmans addressed to the officials concerned burt letters to
Elgin from the Ottoman government which commended the two officials
for what they had done. They chus gave some official approval from the central
government, after the event, to any stretching of the legal powers of the
second firman with which they had co-operated. The two documents were

sent by Elgin to Lusieri, who gave thern to the officials concerned {ernphasis

added).”

In che first passage, St. Clair claims thac the two letters gave the officials in
Athens “official legitimation . . . of any illegalities.” In the second, however, St.
Clair cuts the ground out from under the significance of ¢hese documents by seat-
ing that “"t]he exact status of these documents is unclear” And, although in the
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hirst passage he unequivocally indicares that he believes that the lacer-in-time doe-
uments approve and condone all prior illegalities, his characterization of the mean-
ing of these 1802 documents in the second passage is significancly weaker. There,
St Clair states that these 1802 documents oftered the voivode and the disdar
“some protection” for having permitted Elgin to remove the marbles and chat they
provided “some official approval” of the prior illegalities. Obviously, the phrases
“some protection” and “some approval” are far more modest than the earlier
“official legitimation . . . of any illegalities perpetrated under the terms of the
firman of July 1801.”

In addition to these important inconsistencies, it seems as if the two docu-
menes St, Clair claims constituted approval of prior illegalities have not survived.
Lusieri wrote to Elgin on October 23, 1302, stating that he “thought it necessary
to give” the documents to the voivode and the disdar.?* Thus, Se. Clair's claim chat
the specific content of these later-in-time documents is so compelling and of such
unequivocal force that they constituted a complete and total ratification and ap-
proval of eatlier illegalities is based on documents that he has not read and that
may ne longer exist.

Furthermore, St. Clair’s endnotes indicate that his knowledge of these docu-
ments is based entirely on Smith's article in the fournal of Hellenic Studies. Thus, in sup-
port of his firse statement that these 1802 documents constieuted full approval of
Elgin’s earlier actions, St. Clair refers to the above-mendoned lecter from Lusteri to
Elgin, which Smith quotes at page 235. In support of his second, more modest char-
acterization of the documents, St. Clair again refers to Smith, this time at pages 235
and 236. But an examination of Smith’s study fails o reveal any support for St.
Clair’s assertion that these 1802 docurnenes constituted tull approval of all prior il-
legalities. There is no indication in Smich’s seudy that Smich himself saw ¢he orig-
inal documents that Lusieri gave to the voivode and the disdar. Also, Smith makes
no claim that the documents Elgin obtained constituted “official legitimation, afeer
the event, of any illegalities perpetrated under the terms of the hirman of July 18e1”

At page 235, Smith does characterize the letter from Lusieri to Elgin as indi-
cating that Lusieri gave “thanks for the firmans and other documencs™ ¢hae Elgin
had sent. On the next page, Smith, quoting Lusiert, writes: “The Voivode and che
Disdar have been much pleased with the letcers that your Excellency has procured
and sent to them, and [ have thought it necessary to give them to them roday, in
order to encourage them,” Obviously, the fact that che Athens officials were pleased
indicates that the documents obtained by Elgin contained at least some words that
gave the ofhcials some reason o believe thae they mighe not be subject to recrim-
inations or criticisms — or worse — because they had permitted Elgin's men to de-
nude the Parchenan. But we do not know what the words were or how much com-
fore they in face gave to the voivode and ¢he disdar.
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Also on page 235, Smith writes: "After explaining thae che Neapolitan Min-
ister has, so far as it lies wich him, approved of Lusiert’s further stay, Lord Elgin
adds thac a delay in sending the letter enables him to send documents for the pro-
tection of the Disdar and the Voivode. These included letters from the Vizier for
each official, and other documents: “You will make what use of them you like—
you will be able either to shew them, or to present them—and to do either one
thing or the other when you think suitable” "+ Notice that although Smith writes
that Elgin sent documents for the “protection” of the Athens officials, the word
“protection” is Smith’s not Elgin’s. That of course does not mean that Smith im-
properly represented Elgin's characrerization—assuming thar Elgin's letver, daced
Ocrober 8, 1802, in face characrerized ¢he Ottoman documents. It does mean,
however, that the only fact about which we can be certain is that Smith—not
Elgin—states that the Otcoman documents offered “protection” to the Athens
officials.

There is another passage in Elgin's letrer to Lusieri that pertains to Elgin's ef-
torts to protece the Athens officials. Se. Clair, however, does not quote this pas-
sage. The complete passage reads: “The Disdar has nothing to fear on the part
of P[rince] Dol[gorouki]. I have had some conversation with the ministers on
these subjects since my return, and if the least threar is made (which 1 aleogether
doubt) be sure that the resule will be favourable to him, The new ministers have
spoken to me with much interest about my occupations and pursuits at Achens.
1 have the means of warching over his interests. So long as he is my friend he will
have solid proofs of my friendship” {brackets in the original).®® This passage
suggests that Elgin knew the disdar was in some danger because he had permitced
the marbles to be removed from the edihice, and that he, Elgin, was taking seeps
to assure that mmiseers within the government would help protece the Athens
officials if the occasion arose. It also plainly indicates that Elgin was aware that
the disdar, because he was worried abourt his safety, might cease to cooperate with
Lusiert, and chat Elgm was willing to continue to bribe the disdar to assure his
continued assistance.

1f Elgin had enclosed with his letter of October 8 to Lusieri the documents
that he believed gave “official legitimacion, alter the event, of any illegalities
perpetrated under the terms of the firman of July 1801,” as St. Clair asserts, it
is most unlikely that Elgin would have referred to the possibiliey of furure
threats to the Disdar and his “means of wacching over his interests,” Instead,
he more likely would have instructed Lusieri to reassure the Athens officials that
the later-in-time documents gave them complete protection and lefe it at char.
St. Clair's claim chat the 1802 documents obtained by Elgin legitimaced Elgin's
past illegal acts is little more than speculation that even Elgin's own words make
implausible.
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1804 PROHIBITION

Another example of St. Clair's willingness to assert conclusions not adequately
supported by the evidence concerns an 1804 Ottoman order prohibiting furcher re-
movals by Llgin’s agenes, St. Clair characterizes this order as a rescission, stating;
“[P ermissions in the second [1801] firman under which removals from che build-
ings had continued, more or less continually, for several years were rescinded.”# St.
Clair further contends that the rescission “chrew no doubt on the legality of che
removals made previously. ¥

St. Clair’s interpretation of the 1804 order lacks evidentiary support. Se. Clair
concedes thae he does not know the “form” of the Owoman order, and he does
not know if the order was issued by Otcoman officials in Athens or Constantino-
ple. He writes, “Bue, to judge from the form of the ban on removing statues and
columns which followed nor long afterwards, it may have been a communication
from the Otcoman government to the Bricish Ambassador, who then passed ic by
letter to the British Consul Logotheti™ Without knowing the specihic content of
the order or the identity and the intention of the person issuing it, it seems (m-
possible for St. Clair co know whether the order was issued with the purpose of
stopping Elgin’s activities in Athens for the reason that they were never authorized
or with the purpose of withdrawing permissions previously granted chat author-
ized Elgin’s accivities. Furthermore, given the lack of evidence, St. Clair has no
warrant to conclude that the person who issued the order intended to imply that

Llgin's prior activities were legal.™
18309 CONDEMNATION

St. Clair’s effort to portray the Ottomans as having granted Elgin unquestionable
legal title vo the marbles runs up against another obstacle. [n 1809 the Otomans
informed the British ambassador, Robert Adair, chat, in the words of St. Clair,
“Lord Elgin had never had permission to remove any marbles in the firse place,”™
Although this statement would seem fatal to St. Clair’s peneral position thae Elgin
had good, unchallenged legal title to the removed marbles, St. Clair brushes aside
the Ottoman claim. He writes: “But such discussions [referring to Adair's efforts
to secure permission from the Ottomans to permit che shipment of marbles col-
lected by Elpin’s agencs. which were sill in Greece | could always be relied upon to
produce surprises. The Turks now declared that Lord Elgin had never had per-
mission to remove any marbles in the first place. The activicies of his agents at
Athens that had been going on, with interruptions, for over eight vears had, they
declared, been illegal from the start*

Although Se. Clair's nieaning in this passage (s not as clear as it mighe be, he
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seems to reject the Orroman claim that Elgin never had permission to remove the
marbles for two reasons. Firse, he refeces the Ottoman claim because “discussions”
with the Ottomans “could always be relied upon to produce surprises.” Whart St.
Clair means by this statement is uncertain. Bue the most plausible interpreration of
St. Clair's words is that because discussions with the Ottomans could “always be
relied upon to produce surprises.” the Otromans were being deceitful when they
made this charge. Bue Se. Clair offers no evidence to support such an implication.
He offers no examples of other Ottoman “surprises,” and he does not allege or
prove that Adair was surprised by the Ottoman charge or that Adair believed that
the Ortomans made the charge in bad faith,

Second, St. Clair implies that the Ottomans’ charge thae Elgin had acted with-
out authority cannot be taken seriously because they had notice “for over eight
years” that Elgin had been removing the marbles.” This contention obviously reses
on the assumption that high Ottoman authorities in Constancinople knew in some
detail what Elgins agents did to the Parthenon. This assumption my well be true,
but St. Clair offers no evidence o suppore it. For example, St. Clair provides no
Ottoman documents to support his conclusion that the highest officials in Con-
stantinople knew in some detail that Elgin’s agents had taken sculptures off the
Parthenon walls. He presents no communications from Orteoman ofheials in Con-
scantimople indicating that the Constantinople officials were aware that Elgin had
removed the metopes, friezes, and stacuary. He offers no references to any written
minutes or written summaries of meerings among high Otroman ofhcials in Con-
stancinople indicating chat they had specific and concrete knowledge of whart El-
gin's agents had done. And, he fails to refer to any evidence that the Otroman
othcials in Athens ever reported on the work of Elgin's agents ro the Otroman
ofhcials in Constanunople.

Instead of evidence of this character that would buttress his arguments, St.
Clair offers more speculation. In the fall of 1802, as St. Clair repores, “a high
official, [M]ou Blashir, from Constantinople accompanied by Engineer Calft, ar-
rived in Athens to inspect the defences of the Acropolis.™” Although St. Clair
makes clear that “[s]uccessive Voivodes and Disdars had repeatedly pleaded that re-
pairs were urgently needed” (thus indicating that inspection might well have been
for the sole purpose of evaluating the military defenses), St. Clair states that it is
“fair to conclude” that the visit of Mou Bashir and Engineer Calh to the Acropo-
lis had an additional purpose—namely, to allow “the Ottoman government in
Constantinople to obtain first-hand information about what exactly Elgin’s agents
were doing in Achens.”® Why is it “fair” to reach such a conclusion? Se. Clair does
not explain. Of course, St. Clair's assumption may be correct, but it is ne more
than an unsupported assumption. And in making this assumption, St. Clair seems
oblivious to the fact that the Oetoman empire was under greae stress during the
first decade of the nineteenth century, and that the activicies of Elgin’s agents on



368 INTERNATIONAL JOURNAL OF CULTURAL PROPERTY

the Acropolis may well have been of eruly minor imporrance to the Constantino-
ple officials in comparison to their effores to hold together a disintegracing empire.

1810 SHIPPING PERMIT

The last major episode ceneral eo St. Clair’s argument thar Elgin eveneually ob-
tained Iegal ticle to the marbles occurred in 1810. In Februar}' of that year, the
British ambassador to the Sublitme Porte, Robert Adair, wrote to the Foreign Sec-
retary in London: “T have at length succeeded in obraining an order from che
Caimacam to the Voivode of Achens, for the embarkation wichout further deten-
tion of the antiquities colleceed by Lord Elgin and now lying ac Achens”™* St. Clair
further states that to secure this order Adair gave [ p]resents amounting to 1,480
prasters, over £100 . . . to Oeroman officials in addicion to a present to the Kay-
macam the size of which 15 not recorded

St. Clair puts great emphasis on this order and claims, as already noted, that
Adair’s obtaining of the order “allowing the marbles to leave Ottoman jurisdiction
implied condonation, if not approval, of all the actions and abuses commitced
under the authority of other firmans granted earlier.”" Within a page of this dec-
laration, St. Clair goes even further and offers a sweeping conclusion: “Although
the actions of the various Ottoman officials were, to a large extent, arbitrary, po-
litically driven, and, in many cases, decisively influenced by threats and by bribery,
modern experts in international law who have studied the case have usually agreed
that Elgin’s actions were probably eechnically lawful in the circurnstances of the
time, that his claim to personal ownership and right to sell were valid in law, and
that any action by Greece, as successor government, to try to recover the marbles
in an international court would probably fail”*

Several imporeant issues are presented by the order obtained by Adair and St.
Clair’s comments on it. First, it must be noted thae St. Clair does not claim eo have
read the order ieself, which may not have survived. The only document available
to St. Clair s Adair's brief lecter, which in substance states that he obtained an
order permitting the shipment of the Athenian antiquities that Elgin collected.
Thus, St. Clair’s clairn thac the order “implies condonation, if not approval of all
the actions and abuses” Elgin committed is nothing more than St. Clair's surmise,
unsupported by any words or phrases in Adair’s brief leeter. There is cereainly
nothing about the isolated face that the Ottornans permitted the shipment of mar-
bles that had already been removed that implies or suggests that the Owomans
condoned or approved of the removal. The only face that is cereain is thae the Oc-
tomans permitted the shipment o England once faced with che faic accompli ehat
Elgin's men had already removed the marbles from the Parthenon.

Second, the leg.ﬂ importanc<e of the order obtained by Adair &epen&s on what
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the caimacam knew abour the antiquities. If the caimacam was deceived or misled
as to the nature and scope of the shipment, that fact would undermine che urility
of the permic as a vehicle for screngthening Elgin's legal title. St. Clair does not es-
tablish what che caimacam knew about the shipment. [nseead, he assumes thar the
caimacam knew that the permission sought by Adair to ship antiquities pertained
to as many as fifty crates, or roughly one-half of Elgin’s total collection. Se. Clair
may be correct in making this assumption, since the caimacan was a powerful hg-
ure with resources that enabled him to know about the empire he admmustered.
Nonetheless, it is an assumption chat St. Clair fails to support with any evidence.
Moreover, it is quite plausible chat the caimacan was unaware of the magnitude of
the shipment, The Owoman officials in Athens had no incentive to provide a de-
tailed report of the antiquities in question, given their fear that they had gone too
tar in permitting che removal of the marbles. Adair had no incentive to provide the
catmacan with a complete catalogue—assuming he had one—of the antiquitics
in question. The caimacan may have had lictle time for this issue given the truly
enormous issues of state with which he was confronted. Thus, a serious question
exists as to whether che catmacan was fully aware of the nature and scope of the
antiquities shipment he permitted when he gave Adair the requested order.
Third, St. Clair makes it clear that Adair obtained the shipping order by giv-
ing presents, and at least the one o the caimacam was of a dimension “not re-
corded.” Whether the bribes—and bribes were critical throughout Elgin’s entire
operation—tainted the 1810 shipping order (or earlier otders) so as to undermine
its legitimacy as a vehicle for conveying valid legal title to Elgin is an important and
complicated question. St. Clair does not entirely skip over this question, but he does
pass by it quickly by merely deferring to others: "modern experts in international
law who have studied the case have usually agreed thac Elgin’s actions were proba-
bly technically lawful in the circumstances of the cime.”* In endnote 13, page 365,
St. Clair offers che following reference for his statement cthat contemporary inter-
national law experts have concluded that Elgin’s actions, including the bribery, were
legal: “See especially the various books and articles by John Henry Merryman
noted in the Bibliography” Se. Clair’s bibliography lists five articles authored by
Merryman and one book he coauthored. Merryman's article, eieled “Thinking
Abouc the Elgin Marbles,” does include statements that are in accord with St. Clair’s
assertion. Referring specitically to the Parthenon marbles, Merryman writes, “The
Ottomans who were bribed were the responsible officials, Whatever cheir motiva-
tion may have been, they had the legal authority to perform those actions. At a time
and in a culeure in which ofhcials routinely had to be bribed to perform their legal
duties (as is still true roday in much of the world}), the fact that bribes occurred was
hardly a significant legal consideration.”** In support of his contention thac “the
tact thae bribes occurred was hardly a significane legal consideration,” Merryman
notes: “The text stacement of course refers to the law in force ar che time. Recent
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legal developments would make the use of bribery a more serious issue, at least in
the Unueed States. See Jiminez v. Aristeguieta, 31 F.2d 547 {sth Cir. 1962); Foreign Cor-
rupt Practices Act. 15 US.C. Sec. 78dd-2 (1982)."* What is important to notice
about Merryman's fooenote is that it offers no support for the conclusion that “the
fact that bribes occurred was hardly a significant legal consideration.”

Thus, St. Clair relies upon Merryman to support his claim that legal experts
have concluded that British bribes of Ottoman othcials pertaining eo the Par-
thenon marbles were legally insignificane. Merryman’s “Thinking About the Elgin
Marbles” does contain the assertion thac the bribes were legally insignificane, but
it fails to provide any support for this proposition.* The resulr is that Se. Clair’s
major contention relies upon an unsupported claim by Merryman.

Of course, the fact that neither St. Clair nor Merryman supports his asser-
tion that the acknowledged bribes were of no legal significance does not mean
that the assertion is incorrece, but ic does mean that neither supported ie. More-
over, the claim ftself—"the fact that bribes occurred was hardly a significant legal
consideration"—is ambiguous. 1t could mean that (1) ¢he person extending a bribe
to an Ottoman official did not violate Ottoman eriminal law; (2) the Ottoman
official accepting a bribe in his official capacity violated no Ottoman criminal law;
(3) for purposes of Ottoman civil law, a bribe was legally insignificant in eerms of
affecting the legality of the aransaction or transfer it induced; or {4} Briush law
would recognize as lawful a transfer or a transaction induced by a bribe offered by
a British official to an Ottoman otheial.

I¢ 15 possible that giving or accepting a bribe was not a crime under either Oc-
toman or British law ar the time. It is also possible that Ottoman or British au-
thorities or both would recognize the validicy of a transaction or cransfer induced
by a bribe, but Merryman does not so state, Instead of parsing out these impor-
tane issues and supporting his conclusions with references, Merryman assumes, as
does St. Clair, that both the Ottomans and the British considered bribery legally
insignificant and therefore of no relevance to whether good title was passed in a
transfer induced by bribery. Perhaps an investigation into Ottoman and British law
at the time would yield evidence to suppore such positions, but neither St. Clair
nor Merryman presents such evidence,

FORFEITURE OF TRUSTEESHIP

After more than two hundred pages protecting and defending the legality and the
moral ntegrity of Elgin’s removals and the subsequent sale of the marbles to the
British Museum, St. Clair does an about-face in his last chapter, titled “The Ques-
tion of Return.” In his very last paragraph, Se. Clair writes: “The time seems ripe
for another shift. Wich ¢he building of a new museum in Athens, the opportunicy
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exists to correct what some regard as the worst aspect of the present situation, the
fact that the surviving pieces of ¢he Parthenon, which are fragmentary enough,
cannot be seen or studied together. Now that the British Museumn’s stewardship
of the Elgin Marbles turns ourt eo have been a cynical sham for more than half a
century, the Bricish claim to a trusteeship has been forfeited.”” What lies behind
St. Clair’s charge that the British Museum has forfeited its trusteeship is his claim
that the museum allowed an improper cleaning of the marbles to occur in the
19308, then used its powers to hide the misdeed from the public.

St. Clair describes the improper cleaning and the museum’s cover-up in a
chapter tidded “The Damage 1s Obvious and Cannot Be Exaggerated” He makes
a powerful case that the 19305 cleaning was improper and resulted in permanent
damage to the marbles. He also details his effores to gain access to the museum’s
records pertaining to the cleaning and the museum’s appalling efforts to keep them
confidential. But no matter how persuasive a case St. Clair makes chat the clean-
ing and the cover-up were improper, his conclusion that the museum’s conduct has
caused it 1o forfeit its trusteeship is hardly self-evident.

Having devoted the bulk of his book to arguing chat the Ortomans ultimartely
granted Elgin legal title to the marbles, which in turn permitted Elgin to transfer
good title eo the Bricish governmene, St. Clair concludes his book by stating that
the “British claim to a trusteeship has been forfeired.”*® St. Clair never explains
when, in his mind, the museum'’s possession of the marbles was converted from
one of ownership to one of trusteeship, or in what way the improper cleaning and
the cover-up constituted such a violation of the trustee’s responsibility as to war-
rant forfetture.

Se. Clair shows no recognition of the fact char his positions are inconsiseent.
The Britiesh cannot have good title to the marbles and be their trustee at the same
time. Or, to put the same matcer somewhart differently, if che British government
holds the marbles as trustee, it does not own them: if it owns the marbles, it has
a much greater claim to them than would a mere trustee, Because St, Clair fails
to acknowledge and explain the inconsistencies of his position, neither of his
conclusions—thac the Briticsh government has good title or that it is a trustee
whose conduct has caused it to forfeir the marbles—is persuasive,

The debate over the Parthenon marbles has a long hiseory, and much of it has been
premised on the assumption that Elgin had legal nide, which he conveyed to the
British government. St. Clair’s book offers the single best presentation of that po-
sition. Buz, as chis essay has made plain, the faces and arguments set foreh by bt
Clair in suppore of Elgin’s legal claim fall far short of being persuasive and con-
vincing. Thus, a major premise underlying this enduring controversy— that the
Otomans gave Elgin legal title to the marbles which he then cransterred ro the

British government—is certatnly not established and may well be false.
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1. Letter from Philip [Hunt w Lord Clgin, July 31, 1801, as quoted m A, 11 Smuth. Lord Elgin
and [ Lis Collection, 36 Journal of Helfenic Stadies 196 {1916,

2. The widely respeeted American legal scholar John Henry Merryman has written: “[We] care
about the Elgin Marbles for three reasons. First. they are monuments of human culture. an es-
sential part of our common past. They tell us who we arc and where we come from. give vs cul-
tural identiry. Sccond. we enjoy them as great art. Like lirerature and music. they corich our
lves. Third. . . . [¢ he Elgin Marbles symbolize the entire body of unrepatriated culwiral prop-
crty n the world’s museums and private collections. Accordingly. the preservation and cnjoy-
emenr of the world’s culearal herrtage and the fate of the collections of the world’s grear mu-
seurns are all in some measure at stake mn a decision about the Marbles. Thinking About che

Elgin Marbles, 83 Michigan Law Review 1895 (1985).

3. For example, in the last paragraph of the chapter entitled “Sicily,” Vrettos writes: “Elgin and
the others returned to the Phaeton around three in the atternoon. He had 2 wild look in his
eves, and with impassioned words, declared that he had gone to Capitan Pasha and asked it he
could have the two marble seats from the church at Yenicher. ‘Permussion was duly granted, he
exclaimed, ‘and [ d[spatched the full complement of the Phaeton to Yenicher. Ac first. the
Greek priests watled and tried to prevent the crewmen from taking away the seats. but when
they realized that I had recesved permission from Capitan Pasha, they withdrew in tears!” Vret-
tos, The Eloin Affair 26. A comparison of this par:lgraph wich the paragraph that appen red in the
1974 version reveals mexplicable factual discrepancies. In 1974, Vettos wrote that Elgin re-
turned to the Phaeton alone at five o'clock and thar he had 2 “strange look on his face which
trichtened his young wife” In contrast, i 1997 Vretros wrote that Elgm returned to the vessel
with “orhers” and chat he had 2 “wild look in his e}’es”; Vrettos made no mention of what im-
pact Elgin's look had on his wife. The 197.4 paragraph presents the quotation as if’ wrirten by
someone other than Elgin: “Permussion was granted immediately and Elgm dispatched the tull
complement of the Phacton to Yenicher” The 1997 paragraph presents the quote as if’ Elgin
himself reported the event: “Permission was duly granced and [ dispnrched the full comple-
ment of the Phaeton to Yenicher . .. When they realized that I had recerved permussion from
Capitan Pasha, they withdrew m rears.” Vrettos, A Shadew of Magnitude: The Acquisition of the Elyin
Marbles 40 {G. P. Putnam's Sons, New York 197.4). Obviously. chese factual discrepancies involve
msignificant details. but the failare to accompany the discrep:mcies with an explanation is
problematic for anyone trying to decide how reliable Vrettos 1s on more weighty matters.

4. Consider how Vietras begins his chapeer eitled “Sicily™: “The Sicilian sky was on fire when
HMS Phaeran dropped anchor off Palerma at noon. Inside the sciing bowels of cthe frigace’s
nnl}! stateroom, the young bride erickled more vInegar Into her silk handkerchief and dabbed ir
weakly over her face and wrises” Vreteos, The Flein Affair 3. Consider also Vrertos’s opening sen-
rence in his nexe chqprer: "A thousand minarers jabbed ar rhe cloudless sk}-’, while in rhe
busrling harhor ot Constantinople vessels of all sizes and description surrennded rhe Phaeron

and salured her wirh steady cannon fire” Id. ar 27,
5. Id at vitl.
6. Christopher Hirchens, The Elyin Marbles 7z.

7. With respect w the 180z documents, Couvk writes: “On his rewirn (0 Constanunople Elgin
obtained documents from the Turkish Government. approving all that the Voivode and the Dis-
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dar had done in Athens 1o assisr Lusrert's work on behalf of Elgm. Lusieri seemns to have
handed them over to the rwo ofticials and no copies have survived. Had they done so, they
wotild no doube support Elgm’s claim thar everyrhing he did had been approved by the Turk-
rsh aurhorirres” Cook, The Flgin Marbles 75, With respecr ro the 1§10 shipping permir. Cook
writes: “Fatly in the following year 2 firman was obramed 1o ship che crares. This frman ro re-
move the marbles must smply rhar any seregularines char may have occurred in mrerprecing rhe
powers granted by the previous document were ar least condoned i not fully approved.” £, ar
79.

8. An example of the flame chrowing thar oecurs over nomenclarure recently warmed the pages
of the Trmes Literary Supplement. Mary Beard. who teaches classics ar Cambridge, reviewed Vret-
toss book, mentioned herein, in che TES June 12, 1998, at 5. Vrerwos responded: "Mary Beard
{who should know better). .. continues to call them the ‘Elgin Marbles™. . . This unwillingness
to bend with the tide reveals her true position in the age-long controversy” {July 3. 1998, at 15).
Mary Beard fired back 2 few weeks lacer: “Theodore Vrettos objects 1o my use of the term
‘Elgin’, rather than ‘Parthenon’. Marbles . . . Odd, seeing that {apart from a smarttering of
‘Parthenon’s towards the end) "Elgin’ Marbles is the term he himself uses throughout his own
book” {August 14, 1998, 2€17).

g. Cook, stpra note 7 ar 4.
10. Id. ac s,
1. St. Clair, Lord Flgin and the Marbfes 157.

-

2 [ atvi

—

13. Despite the assistance of interpreters, T was unable w (ind the July 1801 Quoman finman in
the archives of the Quoman Empire i Istanbul during two uips in 1gy8,

14. Report From the Select Commitiee of the I House off Commens on the Barl of Clgins Col-
lecuon of Sculpl.urt:d Marbles, prinLt:\.] on March 15, 1816, a1 69.Tl‘1:: fo]'.luwing 1§ & sunmary of
what we know about the 1801 Ouoman frman, On February 19, 18:6, Lord Elgin appeared as
the first witness before the Select Conuniuee, established by Purlinnent w review his request
that Parlisment ]JLII'CI'IB..‘.'iE the marbles (rom hinw In response Lo e Select Comumitiee’s WIGLILIES
rtga.rding whether “pernﬁssion” had been gmm.t:d hum by the Ouoman authorites “in writ-
In‘,u_),.U Elgin answered, "It was, and addressed by the Porte w the local auhorities, w whom [ de-
livered iL" Id. a1 18, Two weeks later, the Reverend Pl’l”.i'.‘l [ Hunt, who had been part of Elgin’s
ambussadorial entourage, appeared Belore the Select Conmittee. The Select Comminee’ first
guestion o [ Tune was, "Did YOU ever see any ol the written permissions which were granled Lo
bim [Elgin] for removing the Marbles [rom che Temple of Minerva? Id. a1 55 [ lunc answered,
“Yes.” and remarked: “[On my rewurn therelore 1o Constanunople, in 180y, [ advised Lord
Elgin w apply e the Porte [or 2 fenmnaun embmcing the p.u'LicuIa.r objects [ puinLed ouL w
hing and as I had been belore Jeceived widh respect o the pretended contents ol 2 fermaun, I
bcgged that this mighl. be ac\:olnpa.nit:d by a literal wanslation; the lermaun was sent widh a
wranslation, and that wanslation [ now pussess. I s lelt at Bedford, and I have no means of di-
recting any person o obtain i; I would have broug]u i il T had been aware I should have been
surunone by this Conmuittee belore I left Bedlord.” Id. a1 56, Svtne \.lu)'s alter I unt estified,
the Select Commuittee received [rom I Tunt an Coglish-language Jocument that it secepred as an
aveurate wansladon of the 1801 Oroman frnumn and thad is primed in the appendix awLached
Lo iLs report, As the Select Commuitee stated in s repork " ranslation of the lenmaun i

sell has since been lorwarded by Dr. Flant, which is princed in the Appendix” I, acs. In a fow-
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line mrroducrory note that appears at the top of the page in the appendrx in which rhe English-
language document is printed. the commitree stated, “TRANSLATION from che [ealian of
a bermaun. ... " This suggests rhat the commirree knew thae the English-langtge document
torwarded hy Hunt was a cranslarion of rhe [ralian document, which m rurn —accordmg
Hunr—was 2 rranslarion of the origrnal Otcoman document. 4. at 9. As noted. no Orroman
origmal of this document—rhe so-called second firman of July 1801—has ever been found.
There 15 no evidence thar the Selecr Commirree compared the English rranslanion prowided by
Hunr with che Iralian dacament ro assure mself of rhe accuracy of cthe translarion. As for the
[ralian document. St. Clair stares char it “remained in the "Hunr_ family among rhe Hunt pa-
pers where [ discovered 16, and 11 15 now in my possession.” Sr. Clarr, supra nore 1nar 88, See als
id. ar 357 n. 10, St Clair states his reasons tor his belief rhat the document was prepared in Con-
stantinaple 1n 1801 m his appendix 1. f4. ac 337, St Clar also states thar the English-language
document published in the appendrx to the Selecr Commiutree’s report is an accurate rransla-
tron of the ltalran document excepr “in some minor respects.” fd, ar 83,

15. Report from rhe Selecr Commuittee, supra note 14 at 6g. St. Clair ofters the following Fn-
glish eranslarion of the phrase: “Nor make any opposition to the taking away of some pieces

of stone wirh INSCTIpLions, and ﬁgures." S, Clarr, P NOIE 11 3T 341,

16. St. Clair, supra note 11 at 8q. Se alse p. 337, where St. Clair states: "As described in Chapters
o and 10, Lord Elgin’s agents by a mixture of cajolery, threats, and bribes, persnaded and bul-
lied the Ctroman zuthorities in Athens to exceed the terms of the key second firman and to
permit removals from the Parthenon and other buildings.”

17. . a1 8o,
18 . ar go.

19. Ac another Point in his text, St. Clair seems to impl}' that the 1201 firman consticuted Iegit—
1mate legal :tul:l'lorit}«' for the removal of the marbles. He writes that in 1304 “the Permissions
in the second firman under which removals from the bui[dings had contmnued, more or less
continuaﬂy. for several years were rescinded.” St. Clair, sipra note 1 at 136. One cannoc be cer-
tarn what St. Clair means b}' this statement. But one p[:msible interpret:ltion is that since the
removzl of the marbles was done "under” the "Perrn.issions in the second firman,” the removal
of the marbles was zuthorized b}' the second firman, and chat the Pernussion to remove eni-

bedded in the 1801 firman was rescinded 1804.
ETS Report from the Select Commuittee, stpra note 14 at ég.
2, fd

22. Even the Parliamentary Select Commuittee did not conclude that the English-language doc-
ument provided by Hunt granted Elgin permission to strip the marbles from the edifice of che
Parthenon. The committee repeatedly asked witnesses whether che Otcomans had given Elgin
permission to remove the marbles. Although Elgin and Hunr assured the comeittee that the
Ottomans had granted such permission, and although the committee accepted the English-
language document as an accurate translation of whatever Otroman document Elgin was given,
the Committee did not conclude char the English language docament it printed in the appen-
dix of its report authorized Elgin to remove the marbles from the walls, Id at 3-s.

24 5L Clatr, supra note 12t 156, Su Clair is not 2lone i arguing that the later-in-ume vrders
or directives constituted [ull and complete approval by the Quomans off what Elgin had done.
Fur example, John Henry Merryman makes the same point: “Together these two events make
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a srrong case for rachcaton of the removal, even it it exceeded the auchority given in the orig-
1nal firman. It the removal was so rarified, then as 2 marrer of internanonal law the removal was
legal. and Elgin was able to rranster orle in the Marbles ro the Bricssh Museum.” Merryman,
supra note 2 at 18gg. Caok asserrs a similar position. Cock. nipra note 7 at 7o.

24. 5c. Clair, sipra note 11 3€ 10— 111
25 I at 135—146.

26, Simidh, spra note 1 ac 230

27 I ac 235

28 M ar 234.

2g. St. Clair, supra note 11 at 136,

0. 14

. Id.

32. A few pages atter St. Clair discusses the 1804 rescission, St. Clair writes: “In 1806 forry cases
containing many of the best of the Parthenon sculprures as well as the results of all Lusieri’s
labours in1804 and 1305 lay at Piracus, a perpetual inviration o Fauvel [a French archacologgst] and
to any other person who thought he could organize the necessary muxure of political influence,
local permission, threaes, briberies. and shippmg. Lusien: ducifully mounced guard over chis second
Elgin collection” St. Clair, sipre note 11 at 139. Apare trom the fact that St. Clair is focused in this
passage o1 1806 and not 1804 and 1805, and apart from che evidenc concern about 2 thett by privace
parties. St. Clair implies that the legal starus of the craved marbles was sufficiendly in doubr and
thar Lusieri was worried thar Ouoman officials mighe take possession of the crated marbles or
grant permission to & third party to do so. Such acknowledged legal ambiguwry hardly fits com-
tortably alongside St. Clairs assertion chac the Orromans gave Elgin legal title to the marbles.

33 St. Claiv, supra note u at 155,
34. 14

35 1.

16. I

17 Idoac .

38, Id.

3. B oac 56

q0. I

p. I

2 I at e

FER

44. Merryman, supra note 2 at 1go2.
45. M. at 1902 n. 75,

46 Mt‘il.'l'}'lll.'ll'.l llmkES ULl'lt.‘l' Cla.i.lll& 'clbUU.L Ll'lt.‘ SleSLH.llCt.‘ Uf inl.er11.1|.lmml l'd“' n LI'I.t‘ t.‘dll}-" nine-

Leentl CEnLUY In his ardele “Thinking About the Elgin Marbles,” spra note 2, that he also



376 INTERNATIONAL JOURNAL OF CULTURAL PROPERTY

does nor supporr. Thus, he writes: “Under the mrernatronal lasw of char time, che aces of Or-
toman atterals with respect 1o persons and propertv under their authoriry were presumptrvely
valtd. Hven though thesr accions mighe seem regremrable. unsound. or unfeeling, one would not
aquestion their legality. excepr 1n che most unusuzl crrcumseances” 14 201897, One sentence
larer. Merryman writest “Ir seems clear thac under the internatronal law of cthe time the Or-
tomans could give Elgin che right to remove the Marbles” 44, Merryman otfers no references ro
suppore these starements,

47. 5t Clair, supra note 11 at 36.

48. Id



